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Chapman Law Firm Co. v. United Sates, 2006 U.S. ClamsLEX1S145
(Fed. Cl. June 6, 2006).

Key Point:

Purpose of Public Competitively Bid Federal Projects. An agency’sreopened
bidding processshould not belimited to sole sour ce negotiations, but should
includeother offerorsin thecompetitiverange.

CCL Summary:

The Department of Housing & Urban Devel opment (agency) sought competitive
proposasfrom contractorsfor the provision of management and marketing servicesfor
acertain geographic area. The agency employed acascading procedureinwhich
competitionwasfirst limited to eligible small businesses. Theagency awarded acontract
to Chapman Law (protester). The agency decided to terminate the contract for
convenience and issue anew competitive solicitation. The protester filed abid protest.
The agency entered into new negotiationswith the protester. The agency sought to
dismissthebid protest so it could implement corrective action that was acceptableto
the protester. The protester’scompetitors opposed the corrective action and
intervened. Greenleaf Construction (intervenor) sought to engageinthe reopened
bidding process. The government moved to dismiss, requesting that the agency be
allowed toimplement correctiveaction.

Under the agency’s cascade method of eval uating proposals, both the protester and
theintervenor weredigiblesmall businesses. The agency’ sexclusion of theintervenor
from competing inthesmall businesstier wherethe Small BusinessAdminisiration’s
Officeof Hearingsand Appesalsrecently ruled that theintervenor wasasmall business
was not reasonable. The agency’ sdesireto negotiate only with the protester would have
been highly prgjudicid to theintervenor and would not have beeninthegovernment’s
best interests. Because the agency wasintroducing anew tiered pricing approach, the
agency would receive better pricesthrough competition thanit would by engagingin
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sole source negotiationswith the protester. The exclusion of theintervenor when the agency’ swork
requirementswere being amended, including the changeto pricing, would haveviolated thebasic
competition requirementsin federal procurement. The agency’s proposed corrective action of
reopening discussions and requesting an updated proposal only from the protester |acked arationa
basisand was contrary to the Competition in Contracting Act. The agency wasrequired to reopen
discussionsand request updated proposal sfrom the protester and theintervenor. Themotion to
dismisswasdenied.

CONTRACTS PURCHASE ORDERS

United Statesex rel. Graybar Elec. Co. v. Overstreet Elec. Co., 2006 U.S. Dist. LEXIS
32396 (E.D. Wash. May 22, 2006).

Key Point:

A contractor can enforcea purchaseorder agreement against asupplier who never
signed theagreement, wherein past dealingsit wascustomary for the supplier to perform
without asignature.

CCL Summary:

TheU.S. Army Corpsof Engineers (Corps) awarded aMiller Act contract to Overstreet
Electric Company’s(contractor) for theinstall ation of astation servicetransformer at aDam
project in the state of Washington. The contractor issued a Purchase Order (P.O.) to Graybar
Electric Company (supplier) for theprovision of specialy manufactured materialsand equipment.
The PO. wassigned by the contractor’s purchasing manager but was never signed by the supplier.
The contractor and supplier had ahistory of business dealingswherethe contractor purchased
goodsfrom the supplier under aP.O. signed by the contractor but not the supplier. The supplier
did not deliver the materia suntil two months after the completion datein the Corps’ contract with
the contractor. When the contractor failed to pay the supplier for the specially manufactured
equipment and materia's, the supplier filed suit against the contractor’ssurety infederd district
court. The contractor filed acounterclaim against the supplier for breach of the PO. becausethe
supplier failed totimely deliver the materia sand equipment in compliance with the compl etion date
inthe Corps’ contract, which the contractor alleged had been incorporated by referenceinto the
PO. The contractor filed amotion for summary judgment.

The supplier argued that, becausethe P.O. was signed only by the contractor, it wasnot an
enforceablebilateral contract and therefore could not be enforced by the contractor against the
supplier. Thesupplier contended, however, that the PO. could be enforced by the supplier against
the contractor, who signed the PO., up to the price of the goods provided. The contractor argued
that the PO. wasan enforceabl e bilateral contract based on the supplier’sprovision of the
specialy manufactured goods and past busi ness dealings between the parties. In order to
determinewhether the PO. was an enforceabl e bilateral contract, the Court looked to the Federal
Acquisition Regulation (FAR), sincethelanguage used in Miller Act performance bondswas set
throughthe FAR. The PO. became an effective contract by the supplier’s performancethrough the
provision of specialy manufactured materia sand equipment for theinstal lation of astation service
transformer under the Corps Contract. Based on the contractor’ spast dealingswith the supplier, it
was customary for the supplier not to sign apurchase order but instead just perform without a
signature. Under the particular facts of thiscase, the PO. fell within extremely broad definition of
“contract” foundinthe FAR. Summary judgment granted.

CCL SUMMARIES



BIDDING JOINT VENTURE

Nat’| Wrecking Co. v. Sarang Corp., 2006 I1l. App. LEX1S 490 (June 6, 2006).

Key Point:

Subcontractor Bidsand Their Binding Effect. Ajoint venturefor med to submit abid
must pay apartner for work performed wher eit hasalwaysbeen theintent of thejoint
venturethat thepartner dothework.

CCL Summary:

Nationa Wrecking Company (contractor one) and Sarang Corporation (contractor two), a
small business contractor, entered into ajoint venture agreement (Agreement) for the purpose of
bidding on asection 8(a) set-aside contract related to aNavy demolition project. The
Agreement provided that thejoint venture would perform aspecified minimum percentage of the
cost of the contract per therequirements of the Federal Acquisition Regulations(FAR). The
joint venture submitted abid that included afixed pricefor the abatement of contaminated soil,
with the understanding that contractor onewould performthat portion of thework. The Navy
awarded the contract to thejoint venture. Contractor one performed thework involving the
contaminated soil; however, thejoint venture did not pay to contractor onethe money it had
received from the Navy for the soil work. After an arbitration hearing, the arbitrator awarded
contractor onethebid pricefor that portion of the soil work that had been performed. The
circuit court upheld the arbitration award and contractor two appeal ed.

Contractor two argued that, in making the monetary award to contractor onefor the soil
remediation work, thearbitrator had failed to adequately addresstheissue of the minimum
percentagerequirementsinthe FAR. It had awaysbeen the parties intention that contractor
onewould perform the soil remediation work asevidenced by thefact that contractor one
devel oped that portion of the bid package and contractor two had no knowledge or experience
insoil remediation. Neither contractor two nor thejoint venture had taken any stepsto procure
other bidsfor the soil remediation or investigated any other subcontractor for thework. The
amount of the arbitrator’saward was based on the bid pricefor the soil remediation work that
had already been completed by contractor one. Thearbitrator’saward was otherwise very
specific asto how the minimum percentage requirementswereto be achieved. Accordingly, the
circuit court did not err in confirming the arbitration award and entering judgment in favor of
contractor one. Affirmed.

CONSTRUCTION CONTRACT LABOR

Tradesmen Int’l, Inc. v. McKenzieM ech. Contrs., I nc., 2006 Ohio 2562, 2006 Ohio
App. LEXIS 2408 (May 24, 2006).

Key Point:

Based on thewr itten contract between a contractor and temporary labor provider, the
provider isnot liablefor damagesresulting from thefaulty performanceof atemporary
worker.
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CCL Summary:

Tradesmen International, Inc. (provider) employed skilled construction craftsmen,
whichit then provided to customers job siteswhen needed. The provider contracted
with McKenzie Mechanical Contractors, Inc. (contractor) to provide amaster plumber.
The plumber performed inferior work, and after two weeks, the contractor terminated
hisservices. After the contractor refused to pay for the plumber’swork, the providerer
filed alawsuit to recover the amount owed by the contractor for servicesrendered. The
contractor counterclaimed seeking damages sustained asaresult of the plumber’ sfaulty
work. Theprovider filed amotion for summary judgment onitsclaimand onthe
contractor’scounterclaim. Thetrial court granted summary judgment to the provider on
the counterclaim, and based on stipul ations entered into by both parties, granted a
judgment for the provider onthe unpaid amount plusinterest. The contractor appeal ed.

The contractor argued, based on aclausein the contract, the provider had
guaranteed thework of the plumber and thuswasliablefor damagesasaresult of the
faulty work. The provider denied that it gave any sort of guarantee, other than that, if the
contractor was displeased with thework, it could send the plumber back withinthefirst
four hours, without expense. The contract provision relied on by the contractor stated
that the provider guaranteed that the worker sent to the contractor’sjob sitewould be
of the quality and have the knowledge the contractor requested, and if that wasnot the
case, the contractor had the option of sending theworker back to the provider within
thefirst four hoursof thefirst day at no charge. Therewasanother provisoninthe
contract, which had been initialed by the contractor, whereby the contractor agreed that
the provider was neither aguarantor, nor insurer and wasnot liablefor any injury, loss,
or damageto personsor property arising from the performance or non-performance of
thework by the provider’semployees. Based on these provisions, the appeal s court
found the contract did not provide any guaranteein addition to the four-hour guarantee.
Affirmed.

CLAIMS EXPERT TESTIMONY

LakeSuperior Ctr. Auth.v.Hammel, Green & Abrahamson, Inc., 2006 Minn.
App. LEXIS 83 (June 6, 2006).

Key Point:

Expert Testimony | sRequired on | ssue of Professional Malpractice. In
Minnesota, difficulty in securing awitnessjustifiestheextension of thetime
limit for filing an affidavit of expert review for amalpracticeclaim against an
architectural firm.

CCL Summary:

The L ake Superior Center Authority (authority) entered into acontract with
Hammel, Green, & Abrahamson (architectural firm) for architectural servicesfor the
construction of an aquarium. Repair of the defectivewallsof the project’slargest exhibit
tank required significant additional labor and expenditures. The authority and the Lake
Superior Center (center) brought amal practice claim against thearchitectura firm, as
well asnumerousother claimsagainst thefirm and other parties. The authority and the
center filed an affidavit certifying expert review after the ninety day time period specified



by Minn. Stat. Section 544.42 (statute). They subsequently filed an applicationto waiveor
extend thetimelimitsfor certification of expert review under the statute. Thedistrict court held
that the affidavit wastimely and denied the architectural firm’smotion to dismissthecomplaint
for failureto abide by thetimelimitsfor certification of expert review. Theappel late court and
state supreme court denied the architectural firm’spetitionsfor review.

Thearchitectural firm asserted that the district court erred by failing to dismissthe
mal practice claim becausethe center and the authority failed to timely filethe expert-review
affidavit. The statute wasincons stent with state Rule 6.02 (rule), which allowed an extension
after theexpiration of thetimelimit upon ashowing of excusableneglect. Thetimelimits
imposed by the statute were procedural and thus could be extended after thetimelimitsexpired,
upon ashowing of excusable neglect. Therecord supported thefinding of excusable neglect by
thedistrict court. Therewas areasonabl e basisfor the claim by the authority and center, based
ontheexpert affidavit eventually submitted. Theauthority and center demonstrated areasonable
excusefor their faillureto comply with the statute, consi dering the unique nature of the aguarium
andtheconflictsof interest preventing local expertsfrom providing opinionsinthecity’s
relatively smal engineering community. Theauthority and center used duediligencein atempting
to secure expert review. Thearchitecturd firm suffered no meaningful prejudicefromthe
expangon of timelimitsasthelitigation could still progressduring thetime extension, permitting
the partiesto conduct discovery. Thedistrict court did not abuseitsdiscretioninfinding that the
authority and center showed excusable neglect sufficient to expand thetimelimitsfor filing their
affidavit of expert review. Affirmed.

CONTRACTS UNSIGNED

Fed. Ins. Co. v. Grunau Project Dev., Inc., 2006 Wisc. App. LEX1S 486
(June 6, 2006).

Key Point:
An owner acceptsthetermsof an unsigned standard industry contract by actingin
conformancewith the contract and expressingitsintent to usethe contract.

CCL Summary:

Brewery Works (owner) hired Grunau Project Development (contractor) to renovate an old
bottling house. The contractor prepared and signed astandard industry contract. The owner
allowed the project to progresswithout signing the contract. The contractor hired
subcontractors. The contract, aswell asthe subcontracts, contained awaiver of subrogation
rightsprovision. Thebuilding partially collapsed. The claim for the damagewas submitted to the
owner’sall-risk insurer, who paid theclaim. The owner and itsinsurer filed suit against the
contractor and othersfor subrogation. The contractor and subcontractorsfiled motions seeking
summary judgment. They aleged that the prime contract was enforceableand that any
subrogation claimswerewaived. Theowner claimed that thework proceeded pursuant to an
ora contract, which did not includeawaiver of subrogationrights. Thetria court ruledinfavor
of the contractor and subcontractors. The owner and itsinsurer appeal ed.

Theowner anditsinsurer argued that thetrial court erred in concluding that the owner
accepted theterms of theunsigned contract. By itsconduct, however, theowner clearly
intended that the project would be governed by standard industry contracts. The owner’sfailure
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to sign thedocument did not render the contract ineffective or unenforceable. The
partiesintended that the contract would govern their relationship and intended towaive
subrogation rights. The owner’ srepresentative admitted that it alwaysintended to use
theAlA contractsonthe project. The owner signed asimilar Al A form contract with the
contractor for an associated parking structurethat included the samewaiver provision.
The owner allowed the contractor and subcontractorsto work without objectingto a
singleword inthe contract. After the building collapsed, the owner signed documents
which acknowledged the existence of the contract and allowed the subcontractorsto
act based ontheir belief that thewaiver clause wasenforceable. The owner’s consistent
conduct in conformancewith the unsigned contract and its expressed intent prior to the
collapse bound the owner to the contract terms, including thewaiver of subrogation.
Affirmed.

CONSTRUCTION STATUE OF LIMITATIONS

EpicentreSrategic Corp. v. Perrysburg Exempted Vill. Sch. Dist., 2006 U.S.
Dist. LEXIS36675 (N.D. Ohio June 7, 2006).

Key Point:
A statuteof limitationsfor negligenceactionsisnot tolled by a contract
limitation that bar sa suit until administrativeappealsareexhausted.

CCL Summary:

The Perrysburg Exempted Village School District (District) contracted with
Rudol ph/Libbe Company, Inc. (construction manager) to provide construction
management servicesfor construction of anew high school in Ohio. Nine months|ater,
the District awarded acontract to C& R Masonry (contractor) for the masonry work.
The contract required the contractor to submit aconstruction schedulefor itswork that
the construction manager then used to createaMaster Schedule, which was provided
tothe contractor on March 28, 2000. The contractor did not initially raise any concerns
about the Master Schedule, eventhoughiit felt the schedul e covered only aportion of
theproject and wasnot really a* master schedule.” The masonry work fell behind
amost immediately, which impacted the progressof other prime contractors. On May
31, 2001, the construction manager informed the contractor that the District would
impose backchargesrelated to the delays. On June 25, 2001, the contractor notified the
construction manager that it disputed the backcharges and on September 14, 2001,
requested additional compensation for theresourcesit had to expend asaresult of the
construction manager’snegligencein preparing the Master Schedule. In October of
2005, the contractor filed asuit against the construction manager for negligence. The
construction manager filed amotion to dismiss based an Ohio four-year statute of
limitations

The construction manager argued that the contractor became aware of the
construction manager’salleged negligenceno later than June 25, 2001, whenthe
contractor sent theletter, and an attached affidavit, outlining theissues. The contractor
argued that the statute of limitationsdid not beginto run until October of 2005 because
of aprovisoninitscontract with the District which precluded litigation until after the
clamwasadjudicated administratively, and the Digtrict’ sarchitect did not deny theclaim



until just beforethe suit wasfiled. Inthe contractor’s June 25, 2001 | etter, the
contractor claimed it had to expend additional resourcesasaresult of the construction
manager’salleged negligence. Those extracostswerethe damagesat issueand the
contractor had, asof its September, 2001 request for additional compensation, already
spent the additiona monies. Whilethe contractor sought, and waseventualy denied,
reimbursement for those additiona moniesfromthe District under the contract
provisions, that appeal did not alter when the damage occurred. Though the contractor
had the option to seek redress againgt the District under the contract, exercise of that
option did not toll the statute of limitationswith respect to atort claim against the
construction manager who wasnot aparty to that contract. Consequently, the
contractor suffered, and wasaware of , injuries stemming from the construction
manager’salleged tortious conduct by June 25, 2001, and its cause of action astothe
construction manager aroseat that time and wasfiled untimely. Motionto dismiss
granted.

SURETY MISREPRESENTATION

RLI Ins. Co.v. Indian River Sch. Dist., 2006 U.S. Dist. LEX1S 41368
(D. Del. June 20, 2006).

Key Point:

Based on asurety’sclaimsthat a construction manager and ar chitect have
supplied falseinfor mation regar ding a contractor’swork, thesurety sufficiently
allegesthat the construction manager and ar chitect arein thebusiness of
supplyinginformation.

CCL Summary:

A school district contracted with McDaniel Plumbing & Heating (contractor) for
mechanical, plumbing, and temperature control work at ahigh school. RLI Insurance
(surety) issued a performance bond to the contractor for the project. Edis Company
(construction manager) and Becker Morgan (architect) provided the school district with
reportsregarding the contractor’sprogress. The surety aleged that the construction
manager and architect failed to visit the siteto eva uate the contractor’ swork, failed to
reject non-conforming work, and failed to determine whether thework wasbeing
performed in accordancewith the contracts. The surety issued payment in excess of the
actua work performed by the contractor. The school district allegedly terminated the
contractor without noticeto the contractor or the surety. The surety filed suit against the
school district, construction manager, and architect, all eging negligent misrepresentation.
Thesurety claimed that the construction manager and architect supplied false
information regarding the quantity and qudity of the contractor’ swork. The construction
manager and architect filed ajoint motion to dismiss.

The construction manager and architect asserted that the economic lossrulebarred
the surety from bringing itsnegligent misrepresentation claim. They argued that their
actionsdid not fall within the negligent misrepresentation exception to the economic loss
rule becausethey werenot in the business of supplying information and becausethe
surety did not alegerdiance. The surety countered that itsclaim fell withinthe negligent
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mi srepresentati on exception because the construction manager and architect were
information providerswho failed to exercise reasonabl e carewhen they provided false
information, onwhich they knew the surety would rely. Theexact roles of the
construction manager and architect on the project were not clear. Because summary
judgment was not appropriate and because there had been little discovery, the court did
not decide whether the construction manager and architect were hired to provide
information or to build astructure. Initscomplaint, the surety clearly alleged that the
construction manager and architect provided information regarding the progress of the
contractor’swork. Thesurety sufficiently alleged that the construction manager and
architect wereinthe businessof supplying information. Motion denied.

SURETY PUNITIVE DAMAGE

Century Surety Co. v. Polisso, 2006 Cal. App. LEXIS 768 (May 22, 2006).

Key Point:

M easur e of Punitive DamagesAward. A punitivedamageaward of over $2
millionisnot constitutionally excessivebased on an insurer’sreprehensible
conduct in denying cover ageto a subcontractor.

CCL Summary:

Kinzel Glass (subcontractor) subcontracted with SW. Allen Construction
(contractor) toinstal glass panelsin an underground viewing chamber at acreek near
L ake Tahoe. Prior to the project’s completion, the creek overflowed and flooded the
viewing chamber. The panelswere damaged when clean-up effortsby the contractor’s
workers scratched the glass. The subcontractor had purchased acommercial lines
policy for property damageliability and glass coveragefrom Century Surety (insurer).
The contractor sued the subcontractor, aleging that negligent instd lation of theglass
caused property damage. Theinsurer denied coverageto the subcontractor. Theinsurer
filed suit against the subcontractor and the contractor for declaratory relief. The
subcontractor counterclaimed against theinsurer for failing to defend theminthe
underlying action. A jury found that theinsurer breached theimplied covenant of good
faithandfair dealing. Thejury awarded the subcontractor, the subcontractor’ sowner,
and his spouse compensatory and punitive damages. Theinsurer appeal ed.

Theinsurer asserted that the punitive damage award should be reversed because of
instructional, evidentiary, and due processviolations. Theinsurer argued that thetrial
court’sinstruction was prejudicially inadequate becauseit did not tell thejury to
consider comparable sanctions. However, due processdid not requirethejury to
consider comparable sanctions. Furthermore, thejury wasproperly instructed to
consider theinsurer’snet worth. Evidence of theinsurer’snet worth wasadmissibleto
establishthelower and upper limitsof apermissible punitiveaward. Thepunitive
damage award of $2,015,000 was not constitutionally excessive. Theinsurer engagedin
misconduct over an extended time period that was moderately reprehensible. Over a
fiveyear period, theinsurer’s conduct caused severe economic and emotional harmto
the subcontractor’ sowner and hiswife, leading to physical symptoms. The owner
suffered heart pal pitations, depression, panic attacks, and deep loss. Theowner’swife
suffered heart pal pitations, lossof hair, and post traumatic stressdisorder. Theinsurer’s



bad faith denia of policy benefitsimpaired their ability to managetheir businessand
contributed tothelossof their credit, their lease, and their decisiontofilefor
bankruptcy. Theinsurer knew that the ownerswerefinancialy vulnerable. Theinsurer’s
coverage attorney admitted filing the declaratory relief action asascaretactic. The
punitive damage award waslessthan four timesthe amount of the compensatory
damages. Theratio of punitive damagesto compensatory damageswaswithinthe
condtitutiona limit, giventhereprehengbility of theinsurer’sconduct. Thepunitive
award waslessthan four percent of theinsurer’snet worth. Considering theinsurer’s
net worth, asmaller award would have been amere dap onthewrist. Theaward
reasonably achieved the state’ sinterestsin retribution and deterrence. Affirmed.

CLAIMS DELAY DAMAGES

BlueWater Envtl., Inc. v. Incorporated Vil. of Bayville, 2006 N.Y. Misc. LEXIS
1490, 2006 NY Slip Op 51123U (June 14, 2006).

Key Point:

An owner may besubject todelay damages, despitea contractual provision
prohibiting such damages, wher ethe cause of thedelay isnot anticipated by
either theowner or contractor.

CCL Summary:

OnJanuary 5, 2004, the Incorporated Village of Bayville (Village) awarded a
contract to BlueWater Environmental, Inc. (contractor) for construction and
maintenancework at amarina. Thework included the dredging and disposal of waste
material. The contract provided that all work wasto be performed in strict accordance
withall regulatory agencies. The contract also contained a* no damagesfor delay”
clauseholdingtheVillageanditsengineer harmlessfor delaysin commencement,
performance or completion of the contract, even wherethe delayswere caused by the
owner, engineer or any governmenta agency. TheVillagedirected the contractor to
begin construction on January 8 and to have thework completed by March 8, 2004.
Duetoiceon the creek and other adverse weather conditions, the contractor was not
ableto assembleitsequipment in order to start work until late February. Before
dredging began and dueto local concernsregarding the adverseimpact of the dredging
onyoung shellfish, theVillage'sengineer directed the contractor on March 24 to cease
itsoperations. Shortly thereafter, theNew York Department of Environmental
Conservation (DEC) andtheU.S. Army Corpsof Engineers(Corps) issued
prohibitions against dredging for the period from April 13 to September 30, 2004. The
contractor did not actualy start dredging until October 20 and initiated asuit against the
Villagefor delay damages. The Villagefiled amotion for summary judgment.

TheVillage argued that the hold harmless provisioninthe contract insulated the
Villagefrom the contractor’ sdelay damages claim. Thedelay was caused by the
directivesfrom the DEC and the Corps prohibiting dredging between Juneand
September, during which timethe contractor was otherwiseready and ableto perform
thework. TheVillagewasclearly in good faithin complying with theregul atory
requirementsand did not abandon the contract or breach afundamental obligation
arising from the agreement. Nonethel ess, therewasatriableissue of fact asto whether
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the DEC’ simposition of the prohibited dredging period, in order to protect local fish and
shdllfish breeding interests, waswithin the contempl ation of the parties. Asacontractor
engaged inenvironmental clean-up, the contractor was on notice of the general requirement to
obtain permitsfrom environmenta agencies. However, the contractor was not necessarily
aware of when the spawning season would take place or the effect of the dredging operations
upon theyoung shellfish. The Village, because of itsproximity to Oyster Bay, indl likelihood
had somefamiliarity withtheloca shellfishindustry. However, therewasno evidencethat the
Villageprevioudy understood the effect that dredging would have upon theshelIfish. If the
effect of dredging upon the shellfish wasnot within the contempl ation of the parties, the
contractor may have been ableto recover delay damages as an unanticipated cost, despitethe
provision purporting torelievetheVillagefrom liability. Village' smotion for summary judgment
denied.

BIDDING DBE’s

W. StatesPaving Co. v. Wash. Sate DOT, 2006 U.S. Dist. LEXIS 43058 (W.D. Wash.
June 23, 2006).

Key Point:

Contracting With Disadvantaged Businesses. |1 n an action torecover damages, a
contractor must provethat agover nmental entity acted with discriminatory intent
when failingto awar d a contract tothelowest bidder.

CCL Summary:

On three separate occasi ons between March 1999 and August 2000, Western States
Paving Co., Inc. (plaintiff) submitted thelow bid for asphalt and paving work onfederally-
assisted projects. In each case, thelow bid wasre ected infavor of ahigher bid submitted by a
disadvantaged businessenterprise (DBE) contractor. Theplaintiff had previoudy been denied
DBE status by the State of Washington. For each contract, the Washington State Department
of Transportation (WSDOT) imposed acontract goa onthe City of Vancouver (City) and
Clark County (County) specifying afixed percentage of thetotal contract that had to be
awarded to DBE contractors. The City and County passed on the State’ sDBE utilization goal
to their prime contractor asacondition in the contract. The plaintiff sued WSDOT, the City and
the County challenging the constitutionality of the requirement that contractorsuseraceand
gender based criteriawhen awarding subcontracts and seeking monetary damagesand
injunctiverelief. Thedistrict court granted summary judgment infavor of thedefendantson dl
claimsand the plaintiff appealed. The Ninth Circuit remanded the caseto thedistrict court on
the basisthat the State’' sDBE program, asapplied, was not sufficiently tailored to further
Congress compelling remedial interest behind the Transportation Equity Act for the 21t
Century (TEA 21). Onremand, the WSDOT, City and County sought summary judgment on
thedamageclams.

Each of the statutesinvoked by the plaintiff to hold the City and County liablefor
compensatory damagesrequired proof of discriminatory intent. Any intentiona discrimination
occurred at thetimethe State established its DBE criteriaand when the State denied the
plaintiff’s DBE certification on thebasisof itssharehol der’srace, gender, and/or net worth. The
City and County did not intentionally participatein either of these actionsbeyond passing
requirementson to prime contractors. They did not have any rolein setting the DBE utilization



requirement for their projects; instead, WSDOT determined and imposed thisfigure upon them.
Similarly, the City and County did not take part in any way in the certification of acontractor asa
businessdigiblefor DBE gatus. The State maintained thelist of DBE-dligible businessesand
required local governmentsand prime contractorsto ensurethat those contractors selected as DBE-
certifiedwerefromthelist. WSDOT’ s DBE program wasnot afacially neutra policy. Instead, it
was specifically race conscious. Any resulting discrimination wasthereforeintentional, whether the
reason for the classification wasbenign or remedia. For the WSDOT DBE program to be upheld
ascongtitutional, the State had to show that the program served acompelling governmental interest
and was narrowly tailored to achievethat goal. No evidence was presented to suggest that
minoritieshad suffered discrimination in the Washington transportati on contracting industry.
Therefore, the connection between meansand endsthat wasaprerequisiteto the use of racia
classificationswas absent from Washington’s DBE program. Summary judgment granted for the
City and County and denied for WSDOT.

SURETY DUTY TO DEFEND

Am. Econ. Ins. Co. v. Holabird & Root, 2006 I1I. App. LEXIS 426 (May 30, 2006).

Key Point:
Aninsurer hasaduty todefend a contractor asan additional insured on asubcontractor’s
policy wheretheonly allegationsagainst thesubcontractor arein athird-party complaint.

CCL Summary:

An officeworker filed suit against auniversity, subcontractor, and Holabird & Root
(contractor), claiming that she suffered bodily injury dueto exposureto fluorescent lighting installed
inauniversity building. Theofficeworker alleged that the fluorescent lightswere not equipped with
filterstodiffuseultraviolet rays. Theuniversity filed athird-party complaint against theelectrica
subcontractor that had been hired by the contractor toinstall lighting at the building. The contractor
tendered its defense to American Economy Insurance (insurer), theinsurer of theelectrical
subcontractor. The contractor wasanamed additional insured on theelectrical subcontractor’s
insurance policy. Theinsurer denied coverageand filed adeclaratory judgment actionregarding its
duty to defend inthe underlying litigation. Thetria court held that theinsurer had an obligationto
defend the contractor. Theinsurer appeal ed.

Theinsurer argued that the complaint filed by the officeworker did not allege any negligence by
theelectrical subcontractor. According totheinsurer, thetrial court waslimited to thealegations
contained in the officeworker’scomplaint and could not consider the third-party complaint filed by
theuniversity against theelectrical subcontractor to find aduty to defend. Thetria court wasableto
consider al therelevant facts contained in the pleadings, including the third-party complaint, to
determinewhether aduty to defend existed. Thefactsin theuniversity’ sthird-party complaint could
have been used to determine whether the policy addressed the contractor’salleged liability. Both the
officeworker’scomplaint and thethird-party complaint raised the potentia of coveragebased on
theeectrical subcontractor’sactions. Theofficeworker’scomplaint alleged that the fluorescent
lighting was negligently installed, which theuniversity’scomplaint alleged wasthe e ectrical
subcontractor’stask onthe project. Theinsurer had aduty to defend the contractor asan additional
insured even though theonly allegations agai nst the el ectrical subcontractor wereintheuniversity’s
third-party complaint. Thetrial court properly held that theinsurer had aduty to defend based on
thealleged factsthat were potentially within the policy’scoverage. Affirmed.
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